MOVING TOWARD A MORE PERFECT WORLD: ACHIEVING EQUAL ACCESS TO JUSTICE THROUGH A NEW DEFINITION OF JUDICIAL ACTIVISM
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INTRODUCTION
The controversial term judicial activism 1 is defined in many varying ways, but is consistently used to refer to a judge's approach when deciding cases. In his comment, Keenan Kmiec surveys the use of the term judicial activism from when it first appeared in public print to modern times. 2 While not advocating a particular definition of the term, Kmiec sets forth five definitions as they have appeared in Supreme Court cases and scholarly literature.
3 These five definitions of judicial activism, broadly stated, are: striking down of arguably constitutional actions of other branches (striking down clearly unconstitutional actions is merely judicial review); 4 ignoring controlling-vertical precedent or ignoring controlling-horizontal precedent in certain instances; 5 judicial legislating; 6 departing from accepted canons of interpretation when rendering decisions; 7 and engaging in result-oriented judging, meaning that the judge has an ulterior motive for making the ruling and the decision departs from the baseline of correctness. 8 The term judicial activism once enjoyed a "positive connotation, much more akin to 'civil rights activist' than a 'judge misusing authority.'" 9 "The label of 'judicial activist' . . . reflect[ed] a belief that one ought to aggressively employ judicial review to safeguard the rights upon which democracy is predicated."
10 Arthur Schlesinger Jr., who introduced the term in early 1947, 11 characterized judicial activism as stating firmly that it could not "rely on an increasingly conservative electorate to protect the underdog or to safeguard human rights." 12 Courts had to intervene. 13 Over the years, debates on the goods and evils of judicial activism have continued.
14 Notably absent from the debate on judicial activism is discussion of the judge's role off the bench. Decision-making is the largest part of judges' contributions to the justice system. However, the judges' roles also include stewardship over the improvement of laws, the legal system, and the administration of justice.
15 These 4 Id. at 1463-66. 5 Id. at 1466-71. 6 Id. at 1471 ("Judges are labeled judicial activists when they legislate from the bench.") (quotation omitted); id. at 1471-73. Judicial legislation refers to court rulings that go beyond interpreting, declaring, or enforcing the law into the realm of creating or correcting "supposed errors, omissions or defects in legislation." See N.Y. STAT. § 73 cmt. (2014) . 7 Kmiec, supra note 1, at 1473-75. 8 Id. at 1475-76. 9 Id. at 1451. 10 Id. 11 Id. at 1446. 12 Kmiec, supra note 1, at 1448-49. 13 Id. Kmiec, supra note 1, at 1449. 14 Eric J. Segall, Reconceptualizing Judicial Activism as Judicial Responsibility: A Tale of Two Justice Kennedys, 41 ARIZ. ST. L.J. 709 (2009) (advocating the position that instead of focusing on the courts' results by debating the term "judicial activism," attention should be placed on whether the courts are adhering to "judicial responsibilities"). 15 16 Significantly, more individuals appear in these types of cases without an attorney. Millions of individuals with life-affecting cases handle their cases without any knowledge of substantive or procedural law. 17 The number of self-represented litigants has been described as the biggest challenge facing state court systems. 18 From this challenge, a new form of judicial activism has grown. Judges have stepped forward to ensure that their courts are responsive to unrepresented litigants' needs. This Article discusses the various ways judges have redefined what they can do to improve laws, the legal system, and the administration of justice. This discussion further urges the judiciary to embrace this new definition of judicial activism in order to ensure a more perfect world of equal justice for all. 20 Significantly, the body must be charged by or recognized by a state's highest court to be accepted as a commission. 21 Judges head or co-head sixteen of these commissions. 22 The ABA has determined that the most successful commissions have the active participation of the highest court in the state. 23 These commissions have produced reports establishing the need for more civil justice. 24 Judges increasingly see serving on these commissions as a new fundamental responsibility of their public office and necessary to ensure justice. 25 28 Unbundled legal services is where a "lawyer and client agree that the lawyer will provide some, but not all, of the work involved in traditional full service representation. Simply put, the lawyers perform only the agreed upon tasks, rather than the whole 'bundle,' and the clients perform the remaining tasks on their own." Definitions, N.Y. STATE UNIFIED COURT SYST., http://www.nycourts.gov/courts/nyc/civil/ definitions.shtml#u (last visited Feb. 12, 2014) . 29 See, e.g., MELANIE B. ABBOTT ET AL., REPORT TO THE CONNECTICUT JUDICIAL BRANCH ACCESS TO JUSTICE COMMISSION 11 (2013) , available at http://ncforaj.files .wordpress.com/2013/03/report-2-15-13-to-the-access-to-justice-commission-2-15-13.pdf (reporting the use of limited-scope representation or unbundled legal services to serve unmet civil legal service needs as a method to address the challenges created by the increase in self-represented litigants); HAW. ACCESS TO In New York State, the Access to Justice Task Force, 32 which has judicial members, proposed the use of non-lawyers. 33 The Chief Judge of New York, Jonathan Lippman, formed a committee to study the issue in response to the proposal. 34 On February 11, 2014, Judge Lippman announced in his State of the Judiciary address the use of trained non-lawyers-which he called court "Navigators"-to assist unrepresented litigants in court. 35 These Navigators are empowered to assist in a number of ways, but their most significant role is to accompany litigants in the courtroom and answer factual questions posed by the judge. , available at http://www.nycourts.gov/whats new/pdf/2014-SOJ.pdf (declaring that the committee examining the use of non-lawyers to bridge the access to justice gap has developed incubator projects by having the trained and supervised non-lawyers provide pro bono assistance in various New York courts to test this approach). 36 Id. lation has presented numerous issues in ensuring access to justice in its courts. 38 As a result, in 2012, a seminar was devoted to the issue. 39 Judicial participation and leadership on access to justice commissions has been an indirect way of asserting judicial activism via influencing action through the collective voice of a body representative of the entire legal community. Access to justice commissions have been influential in recommending and achieving change. 40 The gravitas of judicial participation has been part of the power in achieving change. Despite the achievements of these commissions and a resolution 41 Both Massachusetts and New York, in addition to commissions, also have judge-led programs that handle access to justice issues. 44 Judge Dina E. Fein in Massachusetts has recently accomplished the following initiatives: finalized a language access plan; translated small-claims forms into seven languages; produced selfhelp videos for small claims litigants, dubbed into seven languages; created a new court-system wide website with robust self-help content; piloted two court service centers; and developed court-wide training materials for Limited Assistance Representation (LAR) lawyers. 45 The New York State Access to Justice Program, which I head, has had many achievements, including: the development of twenty-four Do It Yourself (DIY) interactive computer programs for unrepresented litigants and advocates to use to fill out court forms and obtain legal information; the establishment and supervision of unbundled volunteer attorney programs, programs assisting senior citizens, physically or mentally disabled litigants, and persons at risk of homelessness; and the creation of an extensive community outreach program to underserved communities. 46 The power of judicial activism is reflected in the initiatives and results that the judge-led programs in Massachusetts and New York have 43 Ethical rules permit judges to engage in advocating for resources for civil legal services and recruiting pro bono lawyers.
I. ACCESS TO JUSTICE COMMISSIONS
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Judges across the country have defined judicial responsibility as including a commitment to finding ways to close the justice gap.
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One of the civil legal services movement's top priorities is to increase funding. In 2012, the Conference of Chief Justices added its weighty voice to the issue by adopting a resolution to restore funding to the Legal Services Corporation. service-program-will-recruit-lawschool-graduates-to-help-represent-immigrants.html?_r=0 (discussing the new program designed to address the shortage of competent legal representation for immigrants by recruiting twenty-five recent law graduates each year to work in various community-based organizations). 63 Id. 64 Id. 65 See id. leading non-profit legal service providers and community-based organizations to offer a broad range of immigration assistance." 66 In 2014, the IJC plans to award forty fellowships to high achievers, who will assist immigrants and their families with "a broad range of immigration assistance including naturalization [and] deportation defense."
67 The fellows will also help with "affirmative applications for asylum seekers, juveniles, and victims of crime, domestic violence or human trafficking." 68 Judge Ann Lazurus of the Superior Court of Pennsylvania has also been publicly active in endorsing volunteer programs for lawyers to help communities in need and has advocated for more judge involvement. Judge Lazurus recognizes that it is "incumbent upon the judiciary to continually strive . . . towards achieving the promise of 'equal justice under the law.'" 69 She urges courts to, among other things, encourage judges to recruit attorneys to perform pro bono services, increase resources for self-represented litigants, and loosen restrictions on attorneys to allow for unbundled legal services.
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Over the past five years in New York State, my staff and I have recruited 3,000 volunteer lawyers to serve in court-based volunteer lawyers.
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IV. DELIVERING LEGAL SERVICES
The concept of a court providing legal services to court users is novel. Despite the imprimatur of the Conference of Chief Justices, few judges have involved themselves directly with the delivery of legal services. New York State has operated court-based and court-operated volunteer attorney programs since 1997 and has the most robust involvement in delivering legal services to court users in the country. I started the first program when I was unable to get any bar association in New York City to start a pro bono program in housing court. Without any other alternative to address the needs 66 See id.; see also Our Story, IMMIGRANT JUSTICE CORPS, http://justicecorps.org/ourstory/ (last visited Apr. 15, 2014). 67 See IMMIGRANT JUSTICE CORPS, supra note 66. 68 Id. 84 When a litigant goes into a courtroom unrepresented, a judge will often need to be more engaged than he or she would typically be if both parties were represented by counsel; for example, by asking additional questions or more fully explaining the law, thereby creating the appearance that the court is not neutral. 85 Even though this perception is flawed, 86 the courtroom representation model nevertheless addresses these concerns by taking the pressure off of the court to be more engaged with unrepresented litigants. 87 The ( The public perception of a judge is "characterized by a responsive and reactive attitude, in which the judge does no more or less than acts as an umpire, responding only when asked to do so by counsel." (footnote omitted)). 86 Id. at 428-29 (a judge can be neutral and engaged simultaneously). 87 See N.Y. STATE COURTS ACCESS TO JUSTICE PROGRAM, supra note 46, at 8 (A volunteer lawyer's presence in the courtroom contributes to fairer outcomes for litigants by "breaking down the legalese," "addressing language difficulties" and "alleviat[ing] the litigant's nervousness" and by "deftly arguing points of law and fact before the judge," while also freeing up the courtroom employees' time by answering litigants' questions or explaining procedure.). 88 Id. at 7-8 ("The Access to Justice Program offers unbundled representation in the courtroom through its Volunteer Lawyer for the Day (VLFD) Program. . . . The VLFD Program recruits, trains, and supervises volunteer lawyers in the New York City Housing and Civil Courts. Unlike the advice only programs, the volunteer attorneys, law graduates, and law students who participate in the VLFD programs meet their clients for the first time on the morning of the court appearance. The representation begins and ends the same day. If a particular case is not resolved in a single appearance, the Program provides representation on adjourned dates by the same volunteer or by a different volunteer depending on availability."). Therefore, the court is not faced with one side receiving assistance, and not the other. In fact, the court fosters neutrality by ensuring that both sides have attorneys. In the housing program, it is very challenging for the court to maintain fairness to both sides. In housing cases, 99% of tenants do not have attorneys and 85% of homeowners have representation. 91 In cases where the homeowner is not represented, the court's program does not provide assistance to the tenant. The court then refers the tenant to other programs.
After observing problems that unrepresented litigants were having in their courtrooms, frontline judges took action and developed programs to address the issues they saw. In Oregon, Judge 103 and participation is required of both sides. 104 The volunteer attorneys represent homeowners in negotiations with banks to resolve the foreclosure. 105 V. JUDICIAL ACTIVISTS SHAKING UP THE SYSTEM Judges are perceived as the architects and defenders of the justice system, 106 and the crisis in civil justice has led some judges to believe the justice system needs an overhaul. 107 These activist judges came from a variety of backgrounds before they ascended to the bench. Some had Legal Aid backgrounds and were already familiar with the problems confronting unrepresented litigants. 108 Other judges became exposed to access to justice issues facing unrepresented litigants after they became judges. For example, Judge Annette Rizzo worked at the Philadelphia City Solicitor's Office, 109 and then with a law firm, which does civil litigation defense. 110 Just prior to ascending to bench, Judge Rizzo served as Senior Counsel at CIGNA Companies, a global health insurance company. 111 Judge Stephanie Joannides, who recently retired from the bench, was a prosecutor and government attorney before her election to the bench. 112 Judge Mark Juhas was also not exposed to unrepresented litigants prior to becoming a Los Angeles Superior Court Judge 113 -he handled personal injury, insurance defense, and product liability cases. 114 Judge Juhas' introduction to the civil justice crisis started when he ascended to the bench, where he now handles family court cases. 115 His observations in his courtroom led him to become a judicial activist. 116 Judge Juhas advocates non-adversarial solutions to family court cases. 117 He believes "the default process for resolving family law matters must be changed from litigation to consensual dispute resolution." 118 My years of sitting on the bench handling housing and matrimonial cases has led me to share the same beliefs as Judge Juhas on the U.S. justice system. We must re-think our adversarial system. I challenge lawyers and judges to consider that an adversarial system is inherently unfair to unrepresented litigants. 119 New York is fortunate to have a chief judge who is a leader in access to justice issues. The title of Chief Judge Jonathan Lippman's recent speech at New York University School of Law on March 11, 2014, "The Judiciary as the Leader of the Access to Justice Revolution," says it all-in New York State, judicial activism goes to the top. 120 In his speech, Judge Lippman stated:
With all of these changes that I've talked about tonight, we are shifting the landscape for access to justice in New York and around the country. The cumulative effect truly amounts to a revolution, and the Judiciary is and should be at its vanguardas we incrementally move closer to a civil Gideon, where we as a society demand that people be represented when the basic necessities of life are at stake. This is what we're supposed to be doing, making equal justice a reality for every single individual, regardless of his or her status in life. We are experiencing that revolution in the way we think about the need for legal services, about society's obligation to the poor, and the ways in which we can fulfill that obligation. State judiciaries are uniquely positioned by our constitutional and societal role to advocate for access to justice and to meet the challenges ahead. We cannot be limited or narrow in defining our role, nor underestimate the impact we can have. By using the Judiciary's authority to regulate the courts and the profession and shape legal education, by developing a record, adopting rules, and focusing on the noble values of our profession, as we promote innovation and change, we can have a dramatic impact on the equal justice paradigm. We, in the Judiciary, are duty bound to change the public dialogue as it relates to legal services for the most needy among us, so that access to justice will no longer be an afterthought, but rather recognized throughout the country as the fundamental right of every individual in a civilized society.
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Judge Lippman's 2012 Law Day announcement of a fifty-hour pro bono requirement of law graduates seeking admission to the bar shook up the bar and law schools. 122 The proposed rule was met with some skepticism. 123 However, the civil legal services community was generally warm to this ground-breaking requirement. 124 New York's pro bono requirement was the first of its kind in the country, 125 and the chief architect of the rule is a member of the judiciary. Three other states-California, Connecticut, and New Jersey-are considering a similar fifty-hour pro bono rule, although the catalyst for the movement is not from the judiciary in Connecticut and California. 128 The program will allow law students in their last year of law school to provide 500 hours of pro bono services in lieu of traditional classes. 129 Additionally, these students will be able to take the bar before they graduate and have their admission paperwork expedited as soon as their service is completed. 130 Judge Lippman stated "this new option of coupling early bar admission, practical experience, and service to the poor [is] part of what must be a partnership of the academy, the Judiciary, and the profession to help close the justice gap and ensure the nobility and relevance of the legal profession in the challenging years ahead." 131 In Washington State, the Supreme Court adopted APR 28, which allows for non-lawyers to practice law. 132 In adopting APR 28, the Limited Practice Rule for Limited License Legal Technicians, 133 a six-justice majority of the Supreme Court of Washington
